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FREEDOM OF SPEECH: Unless you are pro-life?
Supreme Court hears arguments in lawsuit against pro-lifers

The U.S. Supreme Court heard oral arguments for Scheidler v.
NOW, a federal racketeering case against Joseph Scheidler,
national director of the Chicago-based Pro-Life Action League
(PLAL), along with two colleagues and Operation Rescue.
Concerned Women for America and other groups filed an
amicus outline (Friend of the court) brief supporting Scheidler
and the other plaintiffs.  The Racketeer Influenced and Corrupt
Organizations Act (RICO) was put in place to allow either civil
suit or criminal prosecution for a “pattern of racketeering
activity.”  That pattern, according to Thomas Jipping of CWA is
made up of various “predicate acts” including extortion, defined
in the Hobbs Act (which makes extortion a federal crime) as
obtaining another’s property by threat of force or violence.  The
National Organization for Women sued Joseph Scheidler in
1986 for racketeering, claiming he had violated antitrust laws.
The suits were ultimately thrown out.  After that set-back, NOW
claimed that Scheidler was an extortionist under RICO for
picketing abortion clinics in a peaceful demonstration. NOW
claimed that such actions (peaceful demonstrations),
particularly blocking clinic entrances, amounts to extortion
because they interfere with interstate commerce and take away
intangible property---the right to conduct abortion services.
According to Jay Sekulow, Chief Counsel of the American
Center for Law and Justice, “The RICO statute was designed to
combat drug dealers and organized crime and never intended
to be used against those who wish to express their opposition
to abortion or any other issue.  The misapplication of the
statute is not only troubling for the pro-life movement but
should concern all Americans.  If RICO can be used to shut
down the pro-life message, it can also be used to silence other
protests as well.”  ACLJ represents Operation Rescue in the
case and is asking that the court overturn a federal appeals
court ruling in October 2001 that upheld a lower court judgment
that determined that pro-life defendants were liable for
“extortion” and “racketeering” under the federal RICO statute
and awarded damages to abortion businesses, while upholding
a nationwide injunction issued against the pro-life groups. The
injunction was based on alleged violent incidents blamed on
pro-life protesters.  However, the charges of violence were later
proven false by investigators who found evidence the NOW’s
witnesses lied.  Ironically, NOW marked the occasion of the
oral arguments before the U.S. Supreme Court by
demonstrating outside the U.S. Supreme Court building on
Capitol Hill.

A fundamental right of freedom of speech
According to Joseph Scheidler, one of the plaintiffs in the case,
the case involves “a fundamental question of the freedom of
speech and assembly guaranteed by the Constitution.  Our
country was founded on the right to protest injustice.  There is
no greater injustice that depriving unborn children of their right

to life.  I am counting on the Supreme Court to uphold our right
to protest and to put an end to the use of RICO to silence
protesters.”  Joseph Scheidler is a former monk who marched
with the late Rev. Dr. Martin Luther King Jr. during the 1960s
civil rights movement, a father of seven and a grandfather of
ten.  Wendy Wright of CWA states, “NOW would like to make
Americans think this is a case only about abortion—but even
some of the most liberal groups in the country understand this
case is about free speech.  Diverse groups such as Martin
Luther King’s Southern Christian Leadership Conference,
PETA and individuals like Martin Sheen and Nat Hentoff agree
with us that peaceful protesters should not be treated as
mobsters.  We pray that the Supreme Court will vindicate Joe
Scheidler and set the record straight on the time-honored
American tradition of the right of Americans to protest.”  Two of
the justices (Stephen Breyer and Antonin Scalia) raised the
question of free speech during the oral arguments.  They said if
pro-life activists could be targeted under a federal racketeering
law for disrupting the business of an abortion facility, civil rights
demonstrations could have faced similar charges for protesting
whites-only businesses.  Justice Breyer wondered if a union
worker striking outside a company or blacks protesting at a
soda fountain would fall into the category of extortion.

Property?
One of the biggest questions centers on “property” and what
that means.  Whether “property” is tangible or intangible ---
NOW claims that pro-life activists used “violence” (since proven
false) to scare away clients seeking abortions and temporarily
shut down clinics.  Whether or not actual property was “seized”
by the action of pro-life demonstrators remains one of the
questions to be answered by the Court.  The Hobbs Act
specifies that extortion requires “the obtaining of property” from
another.  The Seventh Circuit read this to mean only a “loss to,
or interference with the rights of,” the alleged victim.  This
places RICO as a remedy for all “damage” or “interference with
rights, corporate interference with the rights of employees,
consumers, or competitors, etc.”  According to the brief filed in
defense of Scheidler, “ … under the panel’s distorted view of
"obtaining,” a protester who pushes someone to the ground,
causing that person’s pants to tear or glasses to break,
commits “robbery” (“obtaining” the pants or glasses by actual
force.)  In other decisions, defendants have wrongfully caused
property losses and interfered with rights, yet there was no
extortion: defendants did not wrongfully obtain property…”

It remains to be seen how the Court will view this case, but
either way it will have far-reaching effects on protests.  The
ruling is expected this summer.

For more information on the RICO ruling:
www.cwfa.org; www.frc.org; www.aclj.org; Cybercast News
Service, “Supreme Court Hears RICO Lawsuit Against Pro-life
Groups” December 5, 2002
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